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clT 311¥,~~~'~-), 3i~cl-lt;l6'1t;- II, 3il':1ffilc>tll mu ofRT
a seer if@erisa 4fa
Arising out ofOrder-In-OriginalNo.338/AC/15-16/Refund Dated: 15/04/2015
issued by:Assistant.Commissioner.,Central Excise (Div-I), Ahmedabad-II

3i4"'te>lcfic'n/~klc.11&i tl1T c'lTcFf ~ t@T (Name & Address of the Appellant/Respondent)

Mis Shree Swati Tex Dyes Pvt Ltd

as{ znfm zr 3rd 3mer 3rials 3r4a mar ? a a z 3m2gr h u zrnfeff #r
G@N d]""Q" Tara 3ff@9art at 3r4tr znr gaterur 34a w{an aar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

ma Gar qrgetaruT 3rla :
Revision application to Government of India:

(1) (cfi) (@ itr 35ur Qrn 3rf@1fzra 1994 fr rr 3raa# 4a d]""Q" ;i:m:rc;rr m- mt ii qutn ar
cfiT 3Q"-'UT{T m- ~:!.fcff~ m- 3t=drcf gm+arr 3m7dz 3ref fra, Jra, fa #iaz, I5T
fctawr,"il't~~.~ t;'ri:r 3Wc1,~ "JflilT,~~-llOOOlcfiT ~~~I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) me;- am RR znf a ma ii s zifma fa4t sisra zn 3r atara ii zar fnft
a:isim ~ ~a:isim Rm ~ am ~ "JfTilT R, m ~ a:isim m atsR R ~ ~ ~ <hR@<A

it zn fas4±isra iiaR um h alra e tl
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(c) ma h a fnf lg zn er ii ffaa m u zn mr h faaur ii 3vi Ia5
atm usurer pa h Raz ah mar k st ana h arz f@#fag zmer i faff@a & [

Cont ...2



---2---

t
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

~~cJft~~ cfi :fldR cfi ~ \JJl" ~~ l=fRf cJft <TW i 3J1x ~ 3m \JJl" ~
t!Rr -~ m1i cfi~ ~. 31'frc;r cfi &Rf cJTITTf ell ~ 1R <TT -mc'i Tf fclro 3~ (.t.2) 1998

tfRT 109 &Rf~~ ~ "ITTI
,

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed underec. 10%a..
of the Finance (No.2) Act, 1998. err.. c:--... ,,,,

(1) ~~~ (31'frc;r) Pllll-ltcJe1l, 2001 cfi mi:r 9 cfi 3"Rl11ci fclPl~cc ™~~-8 it zj~
Tf, *~~- cfi ~ 3TrnT ~~~ cfr;:r l='ffi cfi 'lOO ~-3m ~ 3l1frc;r ~ cJft zj-zj
~cfi m~~~ fcl:i<:IT "GfRT ~ I \IT-lcfi m~ '&Rfr ~- cp1 :i(,c~vli't~ cf> 3"Rl11ci tfRT 35-~ Tf
~1Jfl' cfi :fldR cfi ~cfi m~ i'r31R-6 "'clTRR cfft m~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2J01 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, (;nder Major Head of Account.

(2) Rf@a a4ea #a arr Ggi iv+a g# ard wt a ww a st it wr?a 200/- "CJfR:r :fldR
d u; 3jh sf ia+aa a ala vznar "ITT "ITT 1 ooo/- c!ft "CJfR:r :fldR c!ft ~ I

C •
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zycn, #4aaa yen qi aao r@la znznf@raw if ar4he
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(«) it4 naa zyc rf@Rm, 1944 #t arr as-4t/s- # 3irfa-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaat qecaia ii~er ft mm m zgca, tuUn yea vi vars r@tr nrneraUr
at fa@ha 4)faar he cia i. 3. 3TR. • g, { fact at y

0

0

(a)

(b)

(2)

the special. bench of ·Custom, Excise & Service Tax Appellate Tribunal of West ck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

~~2 (1) icp Tf ~~ cfi 3IBfcIT cJft 3TlT\'a', 3lifrc;rr k m j vftnr yen, #ta
Ira gca qi aa aft#ha nrnf@raw (fre) #t ufa #tu 4fas1, 3rsr7art Tf 3it-20, q
##ea zrRaa a4rug, ?aft TT, oral4la--380016.
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3TlT\'a') Pllll-llcJC'll, 2001 "cfft tTffi 6 cfi ~ WP-f ~--~-3 Tf~~ 3l¥fN
3l1T@l<:f~ cJft TfW 31'frc;r cfi fcRii& ~~~ 3TrnT cJft at ,Raif Rea usiTr yea
cfft l=lflT, 6lfluf cJft lTI1T 3iR '<i1<ITTTT ·Tzar uafaru; s arr zn sata ? aei 5q; 1 ooo/- "CJfR:r~
'l3l1fr , u11TT ~ ~ cJft l=lflT, 6lfluf cJft lTI1T 3fR '<i1<ITTTT T[<:ff ifq; s Gr I so lg d m m
~ 5000/- "CJfR:r ~ m.fr I sei nra zgca #t l=lflT, 6lfluf c!ft lTI1T 3ITT '<i1<ITTTT T[<:ff -qflRT~ 50
~ m~ u'lJro % wr ~ 10000/- 11hr ~ m<fr t 'ctr "CJfR:r ~ xRi'Rctx cfi -.=wr ~
ea,Ria ha rr # u #idea # why zrs tr sa n h ff mfr pfsrsp-?a # #as st
WW cp1 m· -\i'® \3Cm~ c#l" '91a ft-Q:ffi % I / · , . l ..·?>,{ "8A
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aif@ia rue a a iir atst zr Tr Uren fa#tn 14~a # la #t
zal at gt ui au znqTf@raw at tfto ft-QRT % I

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Irr1au zyca rf@/fr 1g7o zrerr viz)fr# orgafr--1 a sinfa fefffa fhy 1a srr 3ma a
Te 3mat zaenfenf fofzu ,Tf@ran # am2gr iiu)a l ya JR q 6.6.5o tm cfiT -=lll~l&l~ ~
Rease arr tr a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zr ail via@er mai at jar av an fuii at 31N -tjr znr 3naffa f@5zur uat ? wit var y,
hf snra zen ga hara 3rftta =urn@raw (aruffaf@) fr1, 162 ff@a &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#m zyea, a4hr surer zyca vi hara 3r4l4tu naff@raw (Rre), uR a#lat a mr i
afcr#ia (Demand) -qcf ~ (Penalty) cfiT 1o% qasir #at 3rfarf?k 1zifa, 3r@arr pa srmr 1o#ls
~ % l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~flf<K!i'3ffi'W:ffcR"~ 3@dfil, fl~WTT"cficTuf~diFT"(DutyDemanded)-
.:,

(i) (Section)~ 11D ~~~ ufw;
(ii) ~ 'JR>Rf~~~ufw;
(iii) #rd#ec fratarm 64agar f@r.

e> zqasrar 'ifasrfa' i sz qaarr #st acer3, sr4)r' arRrw hfqa rasf&ran&.

For an appeal to be filed before the CESTA.T, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

za i ,s arr a u 3r4la qfawr h mer ss areas 3rrar arcs z avz faRa zt at air fcmr
aTg gra a 1 0% 3raaatsr 3it szi ha aug Rafa gt aa vs a 10% 3narcw Rt sra al

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." ~ ~ ··· .i

?- so

8e.' ./ . ,,· .. •·. 't±:7'~ ,.,., ~,i, . -: i
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F.NO.V2[32]30/Ahd-1I/2015-16

ORDER IN APPEAL

The subject appeal is filed by M/S. Shree Swati Tex Dye Pvt Ltd. Situating at
Plot No. 134/A, Phase-I, Modem Bakery Road, Naroda, Ahmedabad ( herein after

referred to as "the Appellant') against OIO No No.338/AC/15-16/Refund Dtd.
15/4/2015(hereinafter referred to as 'the impugned order) Passed By The

Assistant Commissioner,CentralExcise, Division- I ,Ahmedabad-II,(hereinafter
referred to as 'the adjudicating authority) engaged in the manufacture as well as

export of Excisable goods falling under Chapter 32 of the Central Excise Tariff
Act, 1985 [hereinafter referred as CETA-1985].

2. Briefly stated the fact of the case is, the Appellant had filed Service tax

refund claim amounting toRs.171292/+Rs.26,932/[interest amount] on

dated 27.01.2015. The appellant provided information about services

rendered by sales agents. It was observed that, Input service tax credit on
commission agent is not admissible, as per the judgment of Hon'ble Gujarat HC in

the case of M/s. Cadila Healthcare Ltd. The period covered is July '2011 to
March'2013. The credit availed was paid under protest and Rs. 26,932/-an
interest amount was also paid in cash. The SCN dtd. 12/3/2014 was issued and

vide 010 no.10/AC/DEMAND/14-15 the said SCN has been dropped. After receipt
of the said OIO, the appellant has filed above refuri-d claim. Vide 010 No.

338/AC/15-16/Refund Dtd. 15/4/2015 the adjudicating authority has allowed
refund of Rs.1,71,202/- and rejected the refund of interest Rs. 26,932/- on the
ground that interest amount is not paid under protest, the bar of time provision
of section 1 lB is applicable.

3. Being aggrieved by the above said OIO the appellant files an appeal on the
following grounds;

That the Adjudicating authority has dropped the demand vide OIO dated 18
12-14, therefore, the duty and interest is paid in lieu of this demand is refundable

and it is as good as deposit. Therefore, the refund rejected for the interest of Rs.
26,932/- as time barred is not proper and legal.

When the demand is dropped and the amount of credit is granted as refund, the
amount of interest is also admissible as refund. Reliance is placed on the judgment
reported in 2015 (317) ELT 405 wherein the Hon'ble HC has dismissed the appeal
filed by the deptt and upheld the order of the Hon'ble Tribunal.

4. Personal hearing was held on 04.05.2016, which was attended by Shri
N.K.Oza advocate of behalf of the Appellant. He reiterated the grounds of appeal
filed by them earlier. I have gone through all records placed before me in the form

5we
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-& F.NO.V2[32]30/Ahd-11/2015-16

of the impugned order and written submissions of department as well as
submissions made during personal hearing I find that the main issue involved

which needs to be decided is the order passed by the adjudicating authority for
the refund rejected for the interest amount of Rs. 26,932/- as time barred is
correct or otherwise. I find that the appellant has filed the Refund claim on

27.01.2015 for refund of Cenvat Credit of Service Tax Rs.1,71,202/- and interest
amount Rs. 26,932/-paid in cash.

5. I find that, The refund claim filed on 27.01.2015 against Credit of Service Tax
paid under protest, and Interest paid in cash, is filed within stipulated time limit

and does not hit by time barr as the said refund arises out by OIO

no.10/AC/Demand/14-15 dated 18.12.2014. When the demand is dropped and

the amount of Cenvat credit was granted as refund, the amount of interest is also
admissible as refund. Accordingly; I hold that the appellant is eligible for said
refund.

6. In view of the foregoing discussion and findings, I set aside the impugned
0 order and allow the appeal. The appeal stands disposed of as above.

0

~
Attested -598r> -_<o76

[K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/ s. Shree Swati Tex Dye Pvt Ltd.

Plot No. 134/A, Phase-I,

Modem Bakery Road,
Naroda, Ahmedabad- 382330

lull,--,ol.ea
Commissioner (Appeals-II]
Central Excise,Ahmedabad

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Divi-I, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

sccara me.
5. PA file.




